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EQZ(AdWords) A 2Elol] WhE ‘2~FEA] = AlE(Title) oyt Fal 1 (text) Foll 9o FHEE ¥
P Qlol tigk Aoz oJEtie FHEE pl3 F=x).

37) Rescuecom Corp. v. Google, Inc., 562 F.3d 123, (2d Cir. 2009).

) 7F4 “1. Rescuecom 425 7=°] AH83 AL A o839 olgl= AlE(562 F.3d at 127) slell
“PBus FAshA viee doldz QRS 9art ARESE o] AbA..(our case that had the
defendant used the plaintiff’s trademark as the trigger to pop—up an advertisement, such
conduct might)”(Id. at 127)°o]g}al Hx Y= i ‘9 27t 729 HEQXA F4L uEu,
HAAAAEGAES 71 A olal £35S sk WHOE ERIIREE AFEA ARESH 2 Aoltd (d. at
130) 2= & 5 o

39) 1-800 Contacts, Inc. v. Whenu.Com, Inc., 414 F.3d 400 (2d Cir, June 27). 931t ZHE=
Z & 2RIy A3l Fo= Fufshe ARlolty Fae] ‘Save Now'&@ o= JME HjEslET] o]
o]-gAte] YA} HHEShE AlO|EE A AE HE tl-e3he *ME HEA]

& #Y FHZ AR 98-S 3= Aotk Yae Fa19] =07} Yare] AR|EE WHEshe o841
PColl ZAAL] FAFLE g9 F7F g fintelziar Al4sdth

40) 414 F.3d at 409. “T]a7} < i’b‘ﬁ% HAlo] Wl of=gllo] BEof (o] AbHMATE Yl EH|2lo]
Fol ofHeh) il R AAE TF3IOloF & Aolf ehe BAIE it o3t FBANE-S #7835k B
Al AABEAL Utk

41) Google France SARL v Louis Vuitton Malletier SA (C-236/08, C-237/08 & (C-238/08)
[2010]. o Aol Fol¥Zol th3 C-236/08 AFA ol Viaticumiit Soll th3 C-237/08 AHd,
CNRRH jitell tgk C-238/08 Akzdo] Wl o] A =gl

42) 898 AEAX(Trademark Directive) #ApZ A2dtolv} FHAT F-5AAETH(Regulation on
the Community Trade Mark) A9Z 18 (0)9] TANME A3 AR ol ARE AFo F3sl=
T AR #-El AR AR RS sk Ak O ARMIEE E31]] “QIEul el A Ve AN A
‘?-l 1 A -@AsEa 5 g %iﬂ] gk sle]e] =olE FAHLE", HE(2010. 12)8 F=ET A
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43) #AEF-9] Paragraph 56.

44) HAEQ] Para. 57. “The fact of creating the technical conditions necessary for the use of a
sign and being paid for that service does not mean that the party offering the service itself
uses the sign.”

45) ‘AU HAAVIAUE EFSE HRS; AL xulzo] SRRotl] tidk 2. AL “Directive
2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal
aspects of information society services, in particular electronic commerce, in the Internal
Market”. o]ell #al] AAslE e, QIEfdlAHIZ=AlFARe] 2], uhedal 2006 5 102-108H F=

46) A% Article 2 (h)olX 2 /gL Aolstar gick.

47) o) AP AR Ao oI} A= Pal, WolaleAs] 5 Mulzol g7} Wk dale) Aol weh A
2A B Hgelhs A9 wedl ©W (Mere conduit), 7§14 (Caching) 2 328(Hosting) 5 3714
Au|2fgoz o AS deldte] A|dsle] a1tk oW Louis Vuitton BZAME 719= A3 ARt
o T2B(Hosting) TATFH(RA A4z F=x)o] HEEojol & Aew By Quk

48) ol TAFEQ| Para. 120. Fu2 ¢ AR AN4ZxE= 528 (Hosting)oll thate] W] 18ex], 28 AH|
A FA} olgte] HefBAS AA| ¢l (actual knowledge)dtIAL a7} o} Fo) A Yok B
Tieh ARdou R3S A4 QIS W FAS FEEEARE Hafai el B3t Q14)e] AU 18 A & wkek Ak
ot BEE g I TE 2AE AASAY 2o tigh HES WA $18te] 214:3] E3tS dele
Qo] WAETAL A3lar Utk thaO 2 284 Aol 827t Mul2AlF AL FAIG |gk oA Fs)
FAE 3 we 99} 22 Ao FEEA gerhal AT

49) HAF2] Para. 113.

50) FHAge] o)Ak A (Council Regulation)o] 39zt vz F&ES 717
(Directive)2 3]¢2=t0] 1 Y8 483 TS BalMTr 182 ot} 1o wje} ¢ A
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5o) Ao]ES WER u) AFAC Qo] 555 FE 9] AlolE Fwe] AR ol=slolMyAD)
2 wjzsigch H=alofe ol o] Reh A FuE A ok WA WA ol o) LE3ol
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56) Stacey L. Dogan & Mark A. Lemley, “Trademarks and Consumer Search Costs on The
Internet”, pp. 779-782; Stacey L. Dogan, opcit, p. 142, Mark P. McKenna, “Trademark
Use and The Problem of Source”, 2009  University o Illinois Law Review 773 (2009), p.
820.

57) Mark P. McKenna, op. cit., pp. 819-821.

58) Stacey L. Dogan, opcit., p. 144. ©] =0l Hzle whd AJAREEe] digh Wi ol whkEe
2 Graeme B. Dinwoodie & Mark D. Janis, “Confusion over Use: Contextualism in
Trademark Law”, 92 Iowa Law Review 1597 (]uly, 2000S & F A3, ol 7Y AAlzo)
) AHES B ST o] A0z A AAS Wab) SIMEHE £5S Reshs A o
5 2] TAE WS 2% Dart Acks Aol tie Akt Aol oheke 7
Aol s erFsahn aAde] Aadae Ao o @ olgdrke a9 T3E ek

0) © AHSIE E19 “SIELolA P A A B 1 A9 AR 5 EY B v slsle] =9
E =4 _i,”g Zz& A

60) %W, “SlEul AR Asisl WA A", AR A9H RS, FEARYSS005), KT
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AR AT AR= AANE ST Eoll HE = o] 29 e SAEIH Inwood Labs., Inc. v.
Ives Labs. A0olA 713309 AHodS AN FE-S A8skal A Az} =< Zrjof] JQefdlxfn]zA|
A HAFY =4S FAsk Qe (ge F 96H) AT HEAHNES Eehe R ols¥nh

62) AFA, “Fddn @ 7199= Fare] Al tisk 1F: dny 2 RRAATAHS AR, A
AAREFRIT=E(2009. 2), 1137116W; ©]E fofet 291 “¥ddy ¥ 7|19= 3] iAol gk 1,
Law&Technology A5d ANZ(FHA AR1E), Astn 71&HAE (2009), 102 2 1099,

63) FaET AA, Al HET, HEAL 2010 F o8F, “Aeulxde] Halrujze] WA 24", 250,
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The Concept of 'Trademark Use' on the Internet and Its Position (1I)
—Who 1s a direct User of a Trademark i Keyword Search Advertising?—

Jun—seok Parks
<Abstract>

The fact that trademark use at least exists in keyword search advertising situation has been
commonly recognized by the recent cases in the US, EU, and even South Korea at the end of the long
debate. However, the US courts' and ECJ's interpretations about who between a keyword search
advertising service provider and a competing advertiser is directly using a trademark in keyword search
advertising are contradicting each other and are probably causing a new debate. If a keyword search
advertising service provider was the party using a trademark, the service provider could be liable under
direct trademark infringement doctrine, while the service provider can be liable just as an indirect
trademark infringer if it wasn't the party directly using a trademark. In the latter case, the possibility
to also consider the infringer's subjective factors increases and the special liability limitation provisions
can be applied for the service provider.

However, it is unreasonable to follow blindly the European Union's recent Louis Vuitton decision
and some supporting arguments under which the service provider, unlike advertisers, could be only
indirectly liable for trademark infringement because it wasn't a direct trademark user. It's because of
the following reasons. First, it doesn't seem odd at all under trademark law that the service provider
can be a direct infringer like a party who himself didn't place a label on a product and just later get
involved in the distribution process of the counterfeit labeled product. Second, the construction of legal
liability needs to reflect the fact that the service provider usually takes a bigger role than the
advertisers as in the hottest examples of Google AdWords and AdSense in determining the final time and
place under which an actual keyword search advertising will occur. Third, it is recognized that the
possibility to control by a service provider over potential infringing activities seems by far bigger in
keyword search advertising situation than in any other similar situations such as a search engine's linking
to arguably copyright infringing materials or an internet auction service arguably selling counterfeit
products.

Through this article's analysis, I argue that the nature of a keyword search advertising service
provider's liability related to trademark infringement is close to rather direct infringement area than
indirect infringement area when at least based on current circumstances. But this kind of legal analysis
is inevitably so variable that the service provider's liability could be evaluated as an another new type
of indirect infringement liability if the room for the advertisers' volitional intervention would increase

* Assistant Professor, College of Law/School of Law, Seoul National University
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according to the change of parties' relationship or related technology.

Key—words : direct infringement, indirect infringement, trademark use theory, trademark use, keyword
search advertising, search advertising, keyword advertising, trademark on the internet,
Google, search engine, AdWords, AdSense
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